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COMPLAINANT 
Kingsdale Capital Corporation  
Scotia Plaza      File Number: CPR00   0225   
3600 - 40 King St W  
Toronto, ON  M5H 3Y2    Date of Commencement:  August 29, 2002  
Telephone  416-867-4552 
fax  416-867-4566    Domain: kinsgsdalecapital.com Name(s):  
kingsdalecapital.com 
E-mail  bfaughnan@kingsdalecapital.com 
  Registrar:  Register.com, Inc.   
 
vs.   Arbitrator:  Edward C. Chiasson, Q.C. 
 
 
RESPONDENT 
Stephen Nash 
159 Dimson Ave 
Guelph, ON  N1G 3C5 
Telephone  519-835-0222 
fax  519-763-8044 
E-mail  snashis@rogers.com 
 
Before Edward C. Chiasson, Q.C., Arbitrator 
 
PROCEDURAL HISTORY 
 
The Complaint was filed with CPR on August 29, 2002 and, after review for administrative 
compliance, was served on the Respondent.  The Respondent filed a Response on or about 
September 20, 2002.  The Administrative Panel was appointed Arbitrator pursuant to the 
Uniform Domain Name Dispute Resolution Policy (“UDRP”) and Rules promulgated by 
the Internet Corporation for Domain Names and Numbers (ICANN).    
 
BACKGROUND 
 
The Respondent’s registered the subject domain name with Register.com, Inc.  In 
registering the name, the Respondent agreed to submit to this forum to resolve any dispute 
concerning the domain name, pursuant to the UDRP. 
 
The UDRP provides, at Paragraph 4(a), that each of three findings must be made in order 
for a complainant to prevail: 
 
 i. the respondent’s domain name is identical or confusingly similar to a trademark or 
service mark in which complainant has rights; and 

 366 Madison Avenue  New ork, NY 1�  Y 0017-3122  �  Tel. (212) 949-6490  �  Fax (212) 949-8859  
� cprneutrals@cpradr org � www cpradr org

 
366 Madison Avenue     New York, NY 10017-3122     Tel. (212) 949-6490     Fax (212) 949-8859     
cprneutrals@cpradr org www cpradr org
 



 
 ii. the respondent has no rights or legitimate interests in respect of the domain name; and 
 
 iii. the respondent’s domain name has been registered and is being used in bad faith.   
 
INFORMATION AND ASSERTIONS 
 
The following information is derived from the Complainant. 
 
This complaint is based on the unregistered trademark “Kingsdale”.  It is used by the 
Complainant and its subsidiaries in connection with the provision of financial services. 
 
As evidence of its usage of the Kingsdale trademark, the Complainant refers to the 
following: various press releases referring to the Complainant; letterhead of the 
Complainant which shows the subject domain name; a document entitled “Company 
Description”, which describes the Complainant’s organization and sets out the subject 
domain name; an “Offering Memorandum Summary” for Kingsdale Bridge Capital Fund 
Limited Partnership, of which Kingsdale Ventures Inc. (a subsidiary of the Complainant) is 
the general partner, which provides www.kingsdalecapital.com as the web address and a 
derivative of the subject domain name as the e-mail contact. 
 
The Complainant was incorporated under the laws of the province of Ontario, Canada on   
November 15, 2001.  It has 10 subsidiaries, each of which has a defined role within the 
organization and each of which bears the “Kingsdale” name 
 
At all times since the registration of the subject domain name it was the intention and belief 
of the Complainant that the subject domain name was owned by it. 
 
At the time that the Complainant was being established, its founders shared space with the 
Respondent.  They knew of the Respondent through prior dealings and through contacts in 
the shared space.  In the course of discussions among the founders and the Respondent, the 
founders described their desire to obtain a domain name for Kingsdale, but indicated that 
they did not have any experience in such matters.  The Respondent said that he had 
experience in obtaining a domain name registration and volunteered to help the 
Complainant by arranging for that registration.   
 
The Respondent knew that the Complainant intended to use the subject domain name as 
part of the Complainant’s marketing efforts.   
 
The Respondent registered the subject domain name on in his own name using his address, 
telephone number, fax number and e-mail address.   
 
The Complainant was not aware that the subject domain name was registered in the 
Respondent’s name until July 19, 2002. 
 
The Respondent paid for the registration of the subject domain name using his own credit 
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card.  The last four digits of that credit card constitute the password which is necessary to 
authorize a transfer of the domain name into the name of the Complainant through online 
instructions.  The credit card number of the Respondent is not known to the Complainant.  
 
The Respondent told the Complainant that he had used his credit card to pay for the 
registration of the subject domain name.  The Complainant asked the Respondent to submit 
an invoice for payment.  No invoice was submitted and the Respondent has not been 
reimbursed for his credit card charge.  The Complainant does not dispute the Respondent’s 
entitlement to reimbursement and is ready to make that payment as soon as the Respondent 
advises the Complainant of the amount of the charge and transfers ownership of the subject 
domain name to the Complainant. 
 
The Respondent ceased to share space with the Complainant in January 2002.  Since that 
date, the Complainant has not heard from the Respondent, with the exception of a phone 
call made by the Respondent to a director of the Complainant in July 2002.  That phone 
call was not returned.   
 
Since its incorporation on November 15, 2001, the Complainant has continuously carried 
on business using the subject domain name.  
 
The Complainant hired Aleksandar Daskalovic to set up e-mail and internet service for the 
Complainant in November 2001.  An individual who was not known to the Complainant or 
Mr. Daskalovic, was shown as the administrative and technical contact on the subject 
domain name registration.  Mr. Daskalovic contacted this person to arrange for the 
administrative and contact information to be changed to Mr. Daskalovic.  Brian Faughnan, 
one of the founders of the Complainant, also contacted the individual to confirm these 
instructions.  Following these conversations, the contact person authorized the Registrar to 
release the user name and password to Mr. Daskalovic.  Throughout this process, neither 
the Complainant nor Mr. Daskalovic was aware that the registration of the subject domain 
name was in the name of the Respondent.  Although this information is available through a 
search of the Registrar’s WHOIS database, it does not appear in the administrative, 
technical or zone information which was available when the Complainant was setting up its 
e-mail and Internet services.  The Complainant believed that it was the owner of the subject 
domain name and there was no reason to carry out a search of the Registrar’s WHOIS 
database. Such a search was not carried out. 
 
In March, 2002, the Complainant transferred its e-mail and Internet service to WorldCom.  
The Complainant is now aware that such a change would have required the permission of 
the Respondent, by way of an electronic request made by the Registrar for confirmation of 
the transfer instructions. 
 
The Complainant has been active continuously since its incorporation on November 15, 
2001.  The Complainant and its subsidiaries have marketed themselves under the subject 
domain name since their formation. All of the Complainant’s e-mail and the Complainant’s 
website are addressed using the subject domain name.   
 

 



The Respondent has not been involved in any way with the development, maintenance or 
use of the Complainant’s website or e-mail.  
 
The website to which the subject domain name resolves was developed by the Complainant 
employing the services of consultants at a cost of approximately $9,000.  
 
The Complainant’s website first became accessible on about July 5, 2002.  It has been 
hosted since that date under an account charged to the Complainant.   
 
On May 21, 2002, WorldCom, confirmed the e-mail addresses for the Complainant, all of 
which use the subject domain name, for which the Complainant pays. 
 
The home page of the website to which the subject domain name resolves prominently 
displays the name of the Complainant and discusses the Complainant’s organization, 
without reference to the Respondent.  The “Contact Us” button links to a page that refers 
only to the Complainant and sets out contact information for the Complainant.   
 
The website contains similar information for each of the Kingsdale subsidiaries.  None of 
them make any reference to the Respondent.  A search of the website does not locate any 
reference to the Respondent. It never has made such a reference. 
 
On or about July 19, 2002, the Complainant began to encounter problems with its website 
and e-mail service.  The website ceased to be accessible.  E-mails sent to the Complainant 
were returned as undeliverable.   
 
Upon enquiries made by Aleksandar Daskalovic, it became clear that someone with access 
to the Respondent’s password had altered the DNS information for the subject domain 
name.  In addition, the administrative contact information, technical contact information 
and zone contact information maintained by the Registrar had been altered.  The Registrar 
reported that the person making these changes had called to say that he did not want the 
website to be accessible and that he did not want e-mail service operational. 
 
The person making these changes supplied false information: a non-existent telephone 
number; changes to the DNS information which misdirected incoming e-mails, so that 
these e-mails were returned to the sender as undeliverable; changes to the DNS information 
which interrupted access to the Complainant’s website by misdirecting attempts to access 
that site. 
 
The Complainant asked its technical consultant, Aleksandar Daskalovic, to obtain access to 
the Complainant’s website and e-mail service.  Over the period from July 22, 2002 until 
July 25, 2002, Mr. Daskalovic repeatedly obtained access to the website and e-mail, only to 
find that further alterations of the reference information maintained by the Registrar 
resulted in the loss of that access.  This seesaw battle between Mr. Daskalovic and the 
party altering the Registrar information came to an end on July 25, 2002 when the 
information maintained by the Registrar was changed 10 times in one day, thereby 
triggering a failsafe mechanism of the Registrar which prevented further changes to the 

 



information maintained by the Registrar, pending the results of a complaint.  The 10th 
change was in favour of the Complainant, which means that the Complainant’s website and 
e-mail continue to be accessible.   
 
Only the Respondent has the necessary knowledge concerning the registration of the 
subject domain name and the password associated with that registration (being the last four 
digits of the Respondent’s credit card) to make the changes to the Registrar information.  
 
On July 25, 2002, the Complainant’s lawyer sent a letter to the Respondent by mail and 
courier (and again by e-mail on July 27, 2002) demanding that the Respondent cease all 
further efforts to interfere with the Complainant’s use of the subject domain name and 
demanding that the Respondent assign his registered interest in the subject domain name to 
the Complainant 
 
On July 31, 2002, the Complainant’s lawyer received a letter from a lawyer representing 
the Respondent, stating that he understood that the Respondent had ownership of the 
subject domain name long before the Complainant attempted to register the same and that 
his client is the owner of the subject domain name.   
 
The loss of website and e-mail access has been very disruptive and damaging to the 
Complainant.  The Complainant relies heavily on e-mail to conduct its business and its 
website is an important tool in the Complainant’s marketing efforts. 
 
The following information is derived from the Response. 
 
The Respondent “…started and paid for the registration of [the subject domain] name prior 
to the incorporation of [the Complainant].” 
 
IDENTITY/CONFUSING SIMILARITY:  The Complainant alleges that the subject 
domain name is identical or confusingly similar to its unregistered trademark. 
 
It is apparent that the Complainant has made extensive use of the word “kingsdale” and the 
word “capital” is part of its corporate name and identity.  The subject domain name uses 
those words with the addition of .com.  The addition is of no consequence.  Although the 
Respondent delivered a response, it does not contest the Complainant’s assertion of an 
unregistered trademark or the contention that the subject domain name is identical or 
confusingly similar to it. 
 
The criteria for establishing either that a domain name is identical or that it is confusingly 
similar differ, but in this case it is clear that the subject domain name which uses the 
Complainant’s mark and corporate name is confusingly similar to the Complainant’s mark. 
 
The Administrative Panel is satisfied that the Complainant has met the requirements of 
paragraph 4(a)(i). 
 
RIGHTS AND LEGITIMATE INTERESTS:  The Complainant alleges that: “[t]he 

 



Respondent holds the registration of the [subject]domain name on behalf of the 
Complainant and has no rights or legitimate interest in respect of the domain name”.  The 
information provided to the Administrative Panel supports the Complainant’s position.  In 
addition, apparently the Respondent has no connection with the Complainant and has not 
used the subject domain name for his own commercial purposes. 
 
It is asserted by the Complainant without contradiction by the Respondent that the 
Respondent has interfered with the Complainant’s use of the subject domain name.  In this 
proceeding, the Respondent states simply that he registered the subject domain name 
before the Complainant was incorporated, but the Complainant says that it began to use the 
subject domain name immediately after it was registered.   
 
The Respondent delivered a Response in this case, but did not dispute the allegation of fact 
made by the Complainant or provide any information supporting a legitimate interest in the 
subject domain name. 
 
The Administrative Panel is satisfied that the Complainant has met the requirements of 
paragraph 4(a)(ii). 
 
BAD FAITH: In support of the contention of the Respondent’s bad faith registration and 
use, the Complainant says: “[t]he [subject]domain name has been registered in bad faith 
because it was registered in the name of the Respondent and was not transferred to the 
Complainant.  The Respondent has allowed the Complainant to develop a dependence on 
the [subject]domain name, and then suddenly and without warning the Respondent has 
attempted to prevent the use of that domain name”. 
 
The conduct of the Respondent subsequent to the registration suggests that he was not 
acting in good faith when he registered the subject domain name, keeping to himself the 
access code based on numbers on his credit card.  The Complainant refers to repeated 
changes which disrupted its use of the subject domain name.  The Respondent’s only reply 
to the Complainant’s request that he cease and desist and transfer the registration was to 
state that the subject domain name was registered in his name long before the Complainant 
attempted to register it. This does not accord with the apparent facts. In this proceeding he 
asserted only that the registration was prior to the Complainant’s incorporation, which in 
the circumstances of this case is not relevant. 
 
There is no denial of the factual assertions made by the Complainant and no information 
provided by the Respondent to explain his conduct. 
 
The Administrative Panel is satisfied that the Complainant has met the requirements of 
paragraph 4(a)(iii). 
 
 
 
CONCLUSION 
h 

 



 

In light of the findings above that (a) the subject domain name is confusingly similar to the 
Complainant’s protected mark; (b) the Respondent does not have rights or legitimate 
interests with respect to the subject domain name; and (c) the Respondent registered and 
has used the subject domain name in bad faith, as that term is defined in the ICANN 
Policy, the Administrative Panel finds in favor of the Complainant. 
 
REMEDY 
 
The Complainant’s request to transfer to it the subject domain name is granted.  The 
domain name shall be transferred to the Complainant.  
 
 
__________________________________   October 14, 2002  
 Signature of Panelist         Date 
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