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COMPLAINANT 

Mudd (USA), LLC    File Number:  CPR-06-03 

1407 Broadway 

29
th

 Floor, Suite 2004 

New York, New York  10018 

(212) 609-6800    Date of Commencement:  January 31, 2005 

fax (212) 935-1304 

E-mail: gfechter@mccarter.com  Domain Name:  smudd.com 

 

      Registrar:  Go Daddy Software, Inc. 

vs. 

      Arbitrator:  Sandra J. Franklin, Esq. 

 

RESPONDENT 

Justin Busam 

11 Feling LN 

Florida  32137 

(386) 986-0154 

fax unknown 

E-mail: tenarrus@tenarrus.com 

 

Before Sandra J. Franklin, Arbitrator 

 

PROCEDURAL HISTORY 

 

The Complaint was filed with CPR on January 31, 2005 and Respondent had until March 

6, 2006, to file a Response.  A timely Response was not received.  I was appointed 

Arbitrator on the one-member Panel March 7, 2006, pursuant to the Uniform Domain 

Name Dispute Resolution Policy (“UDRP”) and Rules promulgated by the Internet 

Corporation for Domain Names and Numbers (ICANN).   A late and deficient response 

submitted by Respondent was not considered..  Upon the written submitted record 

including the Complaint and Exhibits A through I, I find as follows: 

 

FINDINGS 

 

Respondent’s registered domain name, smudd.com, was registered with Go Daddy 

Software, Inc. on November 26, 2005.  In registering the name, Respondent agreed to 

submit to this forum to resolve any dispute concerning the domain name, pursuant to 

ICANN's Uniform Domain Name Dispute Resolution Policy (the "Policy") and the rules 

thereunder (the “Rules’). 

 



Paragraph 15(a) of the Rules instructs this Panel to "decide a complaint on the basis of 

the statements and documents submitted in accordance with the Policy, these Rules and 

any rules and principles of law that it deems applicable." 

 

In view of Respondent's failure to submit a response, the Panel shall decide this 

administrative proceeding on the basis of Complainant's undisputed representations 

pursuant to paragraphs 5(e), 14(a) and 15(a) of the Rules and draw such inferences it 

considers appropriate pursuant to paragraph 14(b) of the Rules.  The Panel is entitled to 

accept all reasonable allegations and inferences set forth in the Complaint as true unless 

the evidence is clearly contradictory.  See Vertical Solutions Mgmt., Inc. v. webnet-

marketing, inc., FA 95095 (Nat. Arb. Forum July 31, 2000) (holding that the 

respondent’s failure to respond allows all reasonable inferences of fact in the allegations 

of the complaint to be deemed true); see also Talk City, Inc. v. Robertson, D2000-0009 

(WIPO Feb. 29, 2000) (“In the absence of a response, it is appropriate to accept as true all 

allegations of the Complaint.”) 

 

Paragraph 4(a) of the Policy requires that Complainant must prove each of the following 

three elements to obtain an order that a domain name should be cancelled or transferred: 

 

(1) the domain name registered by Respondent is identical or confusingly similar 

to a trademark or service mark in which Complainant has rights; and 

(2) Respondent has no rights or legitimate interests in respect of the domain 

name; and 

(3) the domain name has been registered and is being used in bad faith. 

 

 

IDENTICAL OR CONFUSING SIMILARITY  

 

Complainant has established rights in the mark MUDD through numerous registrations 

with the U.S. Patent and Trademark Office and with trademark authorities throughout the 

world.  Complainant alleges that Respondent’s smudd.com domain name is confusingly 

similar to Complainant’s MUDD trademark for women’s and girls’ apparel, including 

jeans, pants, tops, skirts, shorts, jackets, sweaters, shoes, leather goods and accessories.   

 

Respondent has incorporated Complainant’s entire mark and merely added one letter.  It 

is a well-settled UDRP principle that the mere addition of one letter is insufficient to 

distinguish a domain name from a mark.  See Playboy Enterprises International, Inc. v. 

SAND WebNames-For Sale, WIPO Case No. D2001-0094, where the Panel determined 

that when an infringing domain name is only one letter different from the Complainant’s 

mark that it constitutes a “typical case of typosquatting”.  See also MUDD (USA), LLC v. 

Strickland Drilling Fluids, CPR-05-22, where muddoc.com was found to be confusingly 

similar to Complainant’s MUDD mark, finding “the letters ‘oc’ after ‘mudd’ don’t 

convey a clear meaning that would avoid confusion with the trademark MUDD.” 

 

This Panel finds that the registered domain name smudd.com is confusingly similar to 

Complainant’s protected mark.  



 

 

RIGHTS AND LEGITIMATE INTERESTS  

 

Complainant has alleged that Respondent does not have rights or legitimate interests in 

the smudd.com domain name.  Complainant has the initial burden of proof in establishing 

that Respondent has no rights or legitimate interests in the domain name.  Once 

Complainant makes a prima facie case in support of its allegations, the burden then shifts 

to Respondent to show it does have rights or legitimate interests.  See Do The Hustle, 

LLC v. Tropic Web, D2000-0624 (WIPO Aug. 21, 2000) (once the complainant asserts 

that the respondent has no rights or legitimate interests with respect to the domain, the 

burden shifts to the respondent to provide “concrete evidence that it has rights to or 

legitimate interests in the domain name at issue.) 

 

Respondent’s failure to answer the Complaint raises a presumption that Respondent has 

no rights or legitimate interests in the domain name smudd.com.  See BIC Deutschland 

GmbH & Co. KG v. Tweed, D2000-0418 (WIPO June 20, 2000) (“By not submitting a 

response, Respondent has failed to invoke any circumstance which could demonstrate 

any rights or legitimate interests in the domain name. 

 

UDRP Paragraph 4(c) provides that Respondent’s rights or legitimate interests in a 

domain name may be demonstrated, without limitation, by showing that (a) before notice 

to Respondent of the dispute, Respondent has used, or made demonstrable preparations to 

use, the domain name or a name corresponding to the domain name in connection with a 

bona fide offering of goods or services; or (b) Respondent has been commonly known by 

the domain name; or (c) Respondent is making legitimate noncommercial or fair use of 

the domain name, without intent for commercial gain to misleadingly divert consumers or 

to tarnish the trademark or service mark at issue. 

 

There is no evidence in the record suggesting that Respondent is commonly known by the 

domain name smudd.com.  See Am. W. Airlines, Inc. v. Paik, FA 206396 (Nat. Arb. 

Forum Dec. 22, 2003) (“Respondent has registered the domain name under the name 

‘Ilyoup Paik a/k/a David Sanders.’  Given the WHOIS domain name registration 

information, Respondent is not commonly known by the [<awvacations.com>] domain 

name.”). 

 

Respondent is using the domain name smudd.com, confusingly similar to Complainant’s 

MUDD mark, to divert Internet users to a website featuring links to businesses unrelated 

to Complainant, and to Complainant’s competitors.  Such use does not constitute a bona 

fide offering of goods or services, nor is it a legitimate noncommercial or fair use of the 

domain name.  See Disney Enters., Inc. v. Dot Stop, FA 145227 (Nat. Arb. Forum Mar. 

17, 2003) (finding that the respondent’s diversionary use of the complainant’s mark to 

attract Internet users to its own website, which contained a series of hyperlinks to 

unrelated websites, was neither a bona fide offering of goods or services nor a legitimate 

noncommercial or fair use of the disputed domain names); see also Golden Bear Int’l, 

Inc. v. Kangdeock-ho, FA 190644 (Nat. Arb. Forum Oct. 17, 2003) (“Respondent's use of 



a domain name confusingly similar to Complainant’s mark to divert Internet users to 

websites unrelated to Complainant's business does not represent a bona fide offering of 

goods or services under Policy ¶ 4(c)(i) or a legitimate noncommercial or fair use under 

Policy ¶ 4(c)(iii).”).   

 

This Panel finds that Respondent does not have rights or legitimate interests with respect 

to the smudd.com domain name.  

 

 

BAD FAITH: 

 

Paragraph 4(b) of the UDRP provides that indications of bad faith include, without 

limitation, (a) registration for the purposes of selling, renting or transferring the domain 

name to the Complainant for value in excess of Respondent’s cost; (b) a pattern of 

registration in order to prevent Complainant from reflecting the mark in a corresponding 

domain name; (c) registration for the primary purpose of disrupting the business of a 

competitor; or (d) an intentional attempt to attract, for commercial gain, Internet users to 

Respondent’s web site by creating a likelihood of confusion with Complainant’s mark as 

to the source, sponsorship, affiliation or endorsement of Respondent’s web site or 

location, or of a product or service on Respondent’s web site or location. 

 

Respondent’s actions fall squarely within subparagraph (d) above.  Respondent is using 

the smudd.com domain name, confusingly similar to Complainant’s MUDD mark, to 

divert Internet users seeking Complainant’s products to a website displaying commercial 

advertisements and links unrelated to Complainant’s mark.  Respondent likely receives 

click-through fees for each consumer it diverts to other websites.  Respondent is taking 

advantage of the likelihood of confusion between Respondent’s domain name and 

Complainant’s mark and capitalizing on the goodwill associated with the mark.  The 

Panel finds that such use provides evidence of bad faith registration and use.  See Drs. 

Foster & Smith, Inc. v. Lalli, FA 95284 (Nat. Arb. Forum Aug. 21, 2000) (finding bad 

faith where the respondent directed Internet users seeking the complainant’s site to its 

own website for commercial gain); see also Am. Univ. v. Cook, FA 208629 (Nat. Arb. 

Forum Dec. 22, 2003) (“Registration and use of a domain name that incorporates 

another's mark with the intent to deceive Internet users in regard to the source or 

affiliation of the domain name is evidence of bad faith.”). 

 

The Panel finds that Respondent has registered and used the domain name in bad faith, as 

that term is defined in the ICANN Policy. 

 

 

CONCLUSION 

 

In light of my findings above that (a) the registered domain name is confusingly similar 

to Complainant’s protected mark; (b) Respondent does not have rights or legitimate 

interests with respect to the domain name at issue; and (c) Respondent did register and 

use the domain name in bad faith, I find in favor of the Complainant. 



 

REMEDY 

 

Complainant’s request to transfer the domain name smudd.com is hereby GRANTED.  

The domain name shall be transferred to Complainant. 

 

   

 

__________________________________  March 17, 2006 

Sandra J. Franklin, Arbitrator    Date 

 


