
 CPR Institute for Dispute Resolution 
 
 
  File Number:    CPR 0322 

    Date of Commencement:  November 10, 2003 
    Domain Name:   BRIDGEVEYOR.COM 
    Registrar:    Tucows, Inc. 
 
COMPLAINANT 
 
Name:  Bridgeveyor Overhead Systems Limited 
Address: 160 Don Park Road, Unit 2 

Markham, Ontario, Canada L3R 1C3 
Tel:  (905) 475-9240 
Fax:  (905) 475-5574 
E-mail: n/a 
 
vs. 
 
RESPONDENT 
 
Name:  Dan Management Limited 
Address:  49 The Donway West, Suite 330 
  Toronto, Ontario, Canada M3C 2E9 
Telephone:  (416) 447-5551 
Fax:   (416) 447-5552 
E-mail: dan.mang@tdc.on.ca 
 
Before Thomas M. Pitegoff, Esq., Arbitrator 

 
 

PROCEDURAL HISTORY 
 

The Complaint was filed with CPR Institute for Dispute Resolution (CPR) on November 10, 
2003.  After review for administrative compliance, CPR served the Complaint on Respondent on 
November 10, 2003.  Respondent filed a timely Response on November 28, 2003.  On December 
1, 2003, CPR appointed me as Arbitrator pursuant to the Uniform Domain Name Dispute Reso-
lution Policy (UDRP) and the Rules for UDRP (the “Rules”) promulgated by the Internet Corpo-
ration for Domain Names and Numbers (ICANN).   
 
On December 9, 2003, I submitted a decision to the CPR Panel Adminstrator.  The same day, 
CPR received a Reply to the Response, filed that day by Complainant.  I asked the CPR Panel 
Administrator whether my decision had been submitted to the parties.  He told me that it had not. 
I asked him to hold the decision so that I might consider the Reply filed by Complainant.  The 
next day, I told the CPR Panel Administrator that the Reply raised questions of fact and that I 
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would like to see a Reply from Respondent.  I submitted a written request to Respondent, 
through the CPR Panel Administrator, to file a Reply no later than December 22, 2003.  Respon-
dent filed a timely Reply. 
 
Upon the written submitted record including the Complaint and its attachments, the Response 
and its attachments, Complainant’s Reply to the Response and its attachments and Respondent’s 
Reply to Complainant’s Reply and its attachments, I find as follows: 

 
PROCEDURAL FINDINGS 

 
CPR’s Supplemental Rule 10 states that CPR will convey to the Panel any submission that it 
receives from any party prior to the Panel’s decision, so long as such submission: (a) is received 
by CPR in both hard copy and electronic form (except to the extent not available for annexes) as 
provided in ICANN Rules 3(b) and 5(b); and (b) is accompanied by a declaration that it has been 
served upon the adverse party in the manner set forth in ICANN Rule 2(b).   
 
Respondent argues that CPR should not have conveyed Complainant’s Reply to the Panel be-
cause the conditions of Supplemental Rule 10 were not met. 
 
Rule 9 of the CPR Supplemental Rules states that the Panel shall have the authority to determine 
challenges to its jurisdiction and procedural challenges arising from the ICANN Rules or the 
Supplemental Rules. 
 
When the CPR Panel Administrator told me that Complainant had filed a Reply that crossed with 
my decision, I asked the Panel Administrator to submit the Reply to me for consideration, not-
withstanding the fact that it did not meet all of the requirements of CPR’s Supplemental Rule 10. 
 Upon reading the Reply, I determined that material issues of fact remained unanswered, that nei-
ther side would be prejudiced if the Respondent were given an opportunity to respond to Com-
plainant’s Reply, and that the quality of this decision would be materially improved with more 
information.  Accordingly, I find that the Panel did have the right, under CPR’s Supplemental 
Rules, to receive the Reply, to request a Reply from Respondent, and to consider both Replies. 

 
SUBSTANTIVE FINDINGS 

 
Respondent’s domain name, BRIDGEVEYOR.COM, was registered with Tucows, Inc. on June 28, 
2000.  In registering the name with Tucows, Inc., an ICANN accredited registrar, Respondent agreed 
to submit to this forum to resolve any dispute concerning the domain name, pursuant to the UDRP. 
 
The UDRP provides, at Paragraph 4(a), that each of three findings must be made in order for a 
Complainant to prevail: 
 

i. Respondent’s domain name must be identical or confusingly similar to a trademark or service 
mark in which complainant has rights; and 
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ii. Respondent has no rights or legitimate interests in respect of the domain name; and 
 

iii.  Respondent’s domain name has been registered and is being used in bad faith.   
 
IDENTITY/CONFUSING SIMILARITY 
 
Complainant alleges that the domain name BRIDGEVEYOR.COM is identical or confusingly 
similar to Complainant’s trademark, BRIDGEVEYOR, which is registered with the Canadian 
Intellectual Property Office under registration number TMA577679. 
 
Respondent does not dispute that, with the exception of the “.com” extension, the domain name 
BRIDGEVEYOR.COM is identical to Complainant’s registered trademark.  However, Respon-
dent argues that (a) Complainant applied for registration of the trademark after the domain name 
was registered in Respondent’s name; (b) Complainant has not provided any evidence that Com-
plainant had common law trademark rights in BRIDGEVEYOR at the time the domain name 
was registered; (c) an untested claim of prior use in an application for trademark registration 
does not constitute evidence of use; and (d) a corporate name registration is not evidence of 
trademark use. 
 
UDRP Paragraph 4(a)(i) calls for a finding that Respondent’s domain name is identical or confu-
singly similar to a trademark or service mark in which the complainant has rights.  The fact of 
trademark registration creates a presumption that Complainant has trademark rights.  Respondent 
has alleged that Complainant did not have trademark rights before registration.  Complainant al-
leges in the Reply to the Response that the BRIDGEVEYOR trademark has been used conti-
nuously on Complainant’s goods since its incorporation in 1972.  This is consistent with the 
trademark application made by Complainant to the Canadian Intellectual Property Office, pre-
sumably under oath, which was the basis on which the trademark was registered. 
 
I therefore conclude that the registered domain name is identical or confusingly similar to Com-
plainant’s protected mark. 
 
RIGHTS AND LEGITIMATE INTERESTS 
 
Complainant alleges that Respondent has no rights or legitimate interests with respect to the do-
main name BRIDGEVEYOR.COM. 
 
Rebutting this assertion, Respondent has presented a document dated April 7, 1998, signed by 
Mr. Asher Berlin, an officer and director of Complainant, addressed to Respondent, in which 
Complainant stated as follows:  “This is to advise you that you have the right and authorization 
to use the name of Bridgeveyor as a Domain name and/or website as you see fit.” 
 
Complainant’s Reply to the Response indicates that the first time the owner of Complainant be-
came aware of this alleged grant of right to use BRIDGEVEYOR as a domain name was upon 
his review of the Response.  The position stated in Complainant’s Reply to the Response is con-
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sistent with the fax of September 29, 2003, from Complainant’s legal counsel, Mr. Richard Park-
er, to Respondent.  The fax was in the form of a cease and desist letter that displayed an apparent 
lack of knowledge of the 1998 grant of rights.  In a telephone conversation of October 2, 2003, 
between the president of Respondent, Mr. Aharon Barzilay, and Complainant’s legal counsel, 
Mr. Richard Parker, Mr. Barzilay advised Mr. Parker that Respondent had authorization to regis-
ter the domain, but Mr. Barzilay refused to provide Mr. Parker with a copy of the authorization.  
According to Respondent, “Mr. Barzilay saw no need to produce a copy for Mr. Parker given 
that Mr. Parker’s client, the Complainant, was well aware of the Grant of Right.”  Mr. Parker and 
Mr. Barzilay apparently then discussed a possible assignment of the domain name to Complai-
nant, but there is disagreement on whether Mr. Barzilay mentioned a specific monetary sum in 
payment for the domain name.  This was evidently a contentious conversation that resulted in 
Complainant’s prompt initiation of this proceeding. 
 
UDRP Paragraph 4(c) provides that Respondent’s rights or legitimate interests in a domain name 
may be demonstrated, without limitation, by showing that (a) before notice to Respondent of the 
dispute, Respondent has used, or made demonstrable preparations to use, the domain name or a 
name corresponding to the domain name in connection with a bona fide offering of goods or ser-
vices; or (b) Respondent has been commonly known by the domain name; or (c) Respondent is 
making legitimate noncommercial or fair use of the domain name, without intent for commercial 
gain to misleadingly divert consumers or to tarnish the trademark or service mark at issue. 
 
Neither party has presented any evidence to show that (a) Respondent has used or made prepara-
tions to use the domain name in connection with a bona fide offering of goods or services; or (b) 
Respondent has been commonly known by the domain name; or (c) Respondent is making any 
use at all of the domain name, let alone a legitimate use. 
 
Complainant’s Reply to the Response alleges that the grant of right was a forgery and that, if it 
was not a forgery, it was not properly authorized by Complainant, was not given for considera-
tion and is not legally valid or enforceable.  Regardless of the truth of these allegations, the faxes 
from Complainant’s legal counsel put Respondent on notice that Complainant no longer ap-
proved of Respondent’s ownership of the domain name.   
 
There is no indication that the grant of right was given for a definite term, nor is there any proof 
that consideration was given for the grant or that Respondent has used the domain name at all, let 
alone in a way that might give rise to any rights.  In the absence of any proof that the grant was 
irrevocable or that Respondent accrued rights through use, or any proof of promissory estoppel 
or the like, I must conclude that the grant of right, if valid, was revocable.  The cease and desist 
letters from Complainant’s counsel put Respondent on notice that the grant of right was revoked, 
even if Complainant or Complainant’s counsel did not know of the grant in the first place.  Res-
pondent’s refusal to send a copy of the grant of right to Complainant does not preclude Complai-
nant from revoking the grant.  It merely makes the revocation implicit rather than specific or ex-
plicit. 
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I therefore conclude that Respondent does not have any rights or legitimate interests with respect 
to the domain name at issue. 
 
BAD FAITH 
 
Respondent’s allegations of Complainant’s bad faith are irrelevant to this proceeding.  The rele-
vant question is whether Respondent registered and used the domain name in bad faith. 
 
Paragraph 4(b) of the UDRP provides that indications of bad faith include, without limitation, (a) 
registration for the purposes of selling, renting or transferring the domain name to the Complai-
nant for value in excess of Respondent’s cost; (b) a pattern of registration in order to prevent 
Complainant from reflecting the mark in a corresponding domain name; (c) registration for the 
primary purpose of disrupting the business of a competitor; or (d) an intentional attempt to at-
tract, for commercial gain, Internet users to Respondent’s web site by creating a likelihood of 
confusion with Complainant’s mark as to the source, sponsorship, affiliation or endorsement of 
Respondent’s web site or location, or of a product or service on Respondent’s web site or loca-
tion. 
 
Neither party presented any evidence indicating why Respondent sought the right to use BRID-
GEVEYOR as a domain name, why such right was granted, nor whether Respondent ever made 
any use of the domain name. 
 
The following facts are apparent from the pleadings of the parties:  Until April 2000, Complai-
nant was owned 50% by Mr. Clifford Griffiths and 50% by Mr. Asher Berlin.  These owners had 
an acrimonious parting of the ways which resulted in the sale by Mr. Berlin to Mr. Griffiths of 
all of Mr. Berlin’s shares of stock of Complainant at the end of April 2000.  Mr. Berlin allegedly 
signed the grant of right on April 7, 1998.  On June 28, 2000, Respondent registered the domain 
name, BRIDGEVEYOR.COM.  The timing of the registration, more than two years after the 
grant of right but just two months following the split between the owners, raises the question of 
whether it was related in some way to the breakup of the owners.  Might Mr. Berlin have sug-
gested to Mr. Barzilay that Respondent register the domain name? 
 
The parties’ submissions include hints that Respondent was a sales representative for Complai-
nant and that Mr. Barzilay knew Mr. Berlin personally.  A letter of March 31, 1997, from Com-
plainant, signed by Mr. Griffiths, and addressed to an apparent customer, begins as follows:  
“We have been requested by our representative Dan Management Ltd., to supply you with the 
information on our overhead conveyor system for transportation of car doors.”  Mr. Berlin 
signed the grant of right in the offices of Respondent on April 7, 1998, in the presence of Mr. 
Barzilay.  The fact that the grant of right was signed by Mr. Berlin, who is no longer an officer, 
director or owner of Complainant, is consistent with Complainant’s allegation that Complainant 
did not know about the grant of right.  There is also evidence that the same accountant acted for 
Mr. Barzilay and Mr. Berlin, although the significance of this fact is unclear.  If the grant of right 
was a forgery, as Complainant alleges, Complainant did not explain the motivation for this for-
gery. 
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Neither party indicated whether Respondent has ever used the domain name for e-mail or as the 
as the url for a website.  When I entered BRIDGEVEYOR.COM in a browser, an error message 
appeared indicating that the page I was looking for was unavailable.  As of today, it is apparent 
that Respondent is not using the domain name to point to a website.  If Respondent is not using 
the domain name, why is it important to Respondent to preserve ownership of the domain name? 
 
A number of factors lead to the conclusion that Respondent’s registration and continuing use of 
the domain name were in bad faith.  These factors include the lack of Respondent’s use of the 
domain name for any purpose (indicating that the registration may have been intended to prevent 
Complainant from reflecting the mark in a corresponding domain name), and the timing of the 
domain name registration shortly after the split of the partners (indicated a possible connection 
between these events).  These factors are sufficient to lead to the conclusion of bad faith.  Addi-
tional speculative factors include Respondent’s possible request for payment for the transfer of 
the domain name; the possibility that the grant of right was forged (although the motivation is 
not clear); and the relationship between Mr. Barzilay and Mr. Berlin (which may indicate some 
type of alliance of interest). 
 
I therefore conclude that Respondent did register and use the domain name in bad faith, as that 
term is defined in the ICANN Policy. 
 

CONCLUSION 
 
In light of the findings above that (a) the registered domain name is identical or confusingly sim-
ilar to Complainant’s protected mark; (b) Respondent does not have rights or legitimate interests 
with respect to the domain name at issue; and (c) Respondent did register and use the domain 
name in bad faith, as that term is defined in the ICANN Policy, I find in favor of Complainant. 
 

REMEDY 
 
Complainant’s request to transfer the domain name BRIDGEVEYOR.COM is hereby 
GRANTED.  The domain name shall be transferred to Complainant. 
 
 
 
       December 29, 2003 
_______________________________ _______________________________ 
Thomas M. Pitegoff, Esq.     Date 
 


