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CPR Model Clauses for Allocating Responsibility for Determining Arbitrability 

 
 
CPR Model Clauses-Background 

 
The International Institute for Conflict Prevention & Resolution (“the CPR Institute”) Model 
Clauses for Allocating Responsibility for Determining Arbitrability are intended to allow the 
parties to express “clearly and unmistakably” whether they have elected to assign to the arbitral 
tribunal or the court the primary responsibility for deciding gateway issues of jurisdiction. 
Gateway jurisdictional questions include whether an arbitration agreement is valid and whether a 
given dispute falls within the scope of the arbitration agreement. The clauses, Alternative A and 
Alternative B, present two different approaches to allocating responsibility for determining 
arbitrability and are designed for inclusion in the parties’ arbitration agreement. CPR has 
prepared a Commentary that should be consulted in applying these Clauses. 

 
The first clause, Alternative A, clearly and unmistakably delegates to the arbitral tribunal, and 
not to the courts, the “primary responsibility” to hear and determine challenges to the jurisdiction 
of the arbitral tribunal. By adopting this clause, the parties are empowering the arbitral tribunal 
to decide these issues to the fullest extent permitted by law. The arbitral tribunal’s authority is 
subject only to those provisions of the Federal Arbitration Act, 9 U.S.C. §§ 1 et seq., that cannot 
be overridden by contract. These include provisions for post-award judicial review in narrow 
circumstances and certain issues that, by their very nature, are not delegable to arbitrators. 

 
The second clause, Alternative B, affirms the default presumption that courts have final say over 
gateway jurisdictional issues. At the same time, the clause preserves the important competence- 
competence principle that arbitrators have authority to rule on challenges to their own 
jurisdiction that arise in the course of proceedings and do not have to suspend those proceedings 
and await a court ruling in the event of a jurisdictional challenge. Any finding by the arbitral 
tribunal on gateway jurisdictional issues, however, will ultimately be reviewable de novo by the 
courts. 

 
 
CPR’s Model Clauses, along with the accompanying Commentary, will help parties address this 
important delegation issue when drafting their arbitration agreements. 

 
CPR Model Clauses: Alternatives A and B 

 
Alternative A: Primary Responsibility Allocated to the Arbitral Tribunal 

 
“[The parties further agree that] the arbitral tribunal, and not the court, shall have primary 
responsibility to hear and determine challenges to the jurisdiction of the arbitral tribunal.” 
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Alternative B: Primary Responsibility Allocated to the Court 
 
“[The parties further agree that] the court, and not the arbitral tribunal, shall have primary 
responsibility to hear and determine challenges to the jurisdiction of the arbitral tribunal.” 

 
Commentary on Model Clauses for Allocating Responsibility for Determining 
Arbitrability. 

 
i. Presumptive allocation of authority to decide questions of arbitrability 

 
These Model Clauses address the allocation between courts and arbitral tribunals of the primary 
responsibility for determining questions of arbitrability, i.e., arbitral jurisdiction. The U.S. 
Supreme Court has used the phrase “question of arbitrability” to mean “gateway” jurisdictional 
issues, i.e. issues that are presumed to be for the court if brought before it in the first instance. 
These include issues such as whether an arbitration agreement was formed, whether it is valid, 
whether a given dispute falls within the scope of the agreement, and whether the agreement 
applies to non-signatories. Arbitrability questions thus bear on the parties’ consent to arbitration. 

 
The Supreme Court has addressed the relative roles of courts and arbitral tribunals in this regard 
and has repeatedly held that the default presumption is that the parties intended for courts, and 
not arbitral tribunals, to have primary authority to determine the arbitrability of a dispute. AT&T 
Techs v. Commc’ns Workers of Am., 475 U.S. 643, 649 (1986). The Court has reasoned that as a 
general matter contracting parties are likely to have expected that a court, and not an arbitrator, 
would decide gateway jurisdictional issues. Consequently, the default presumption provides a 
judicial safeguard against the risk of forcing the parties to arbitrate a matter that they may well 
not have agreed to arbitrate. First Options of Chi. v. Kaplan, 514 U. S. 938, 944–45 (1995). 
Under this presumptive allocation, courts will ultimately make their own independent 
determination of arbitrability, without deference to an arbitral tribunal’s finding on the question. 
In short, courts will have the final say regarding gateway jurisdictional issues (questions of 
arbitrability) and decide those issues de novo. 

 
The Supreme Court has also held, however, that parties may reallocate the authority for 
determining arbitrability questions and instead assign primary responsibility to arbitrators rather 
than courts, provided there is “clear and unmistakable” evidence of the parties’ intention in the 
agreement to make that delegation. Id. at 944; Henry Schein Inc. v. Archer & White Sales, Inc., 
139 S. Ct. 524, 529 (2019) (“parties may agree to have an arbitrator decide not only the merits of 
a particular dispute but also gateway questions of arbitrability, such as whether the parties have 
agreed to arbitrate or whether their agreement covers a particular controversy.” (internal 
quotation marks omitted)). Provisions in arbitration agreements that reallocate that decisional 
authority and assign it to arbitrators are known as “delegation” clauses, Henry Schein, Inc., 139 
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S. Ct. at 529, and parties adopting such clauses are said to have decided to “arbitrate 
arbitrability.” Id. 

 
ii. Meaning of First Options’ requirement of “clear and unmistakable” evidence 

 
Critical to overcoming the default presumption, a delegation clause (or the contract itself) must 
constitute “clear and unmistakable evidence” that the parties in fact intended to arbitrate 
arbitrability. See First Options, 514 U.S. at 944; AT&T Techs, 475 U.S. at 649 (“Unless the 
parties clearly and unmistakably provide otherwise, the question of whether the parties agreed to 
arbitrate is to be decided by the court, not the arbitrator.”). 

 
If a valid delegation is made, arbitrators will have primary authority to decide gateway 
jurisdictional issues. The Supreme Court has described arbitrators’ authority under a valid 
delegation provision as “primary” rather than “exclusive” because courts will still review 
arbitrators’ decisions on arbitrability at the post-award stage, albeit under a highly deferential 
standard. Arbitrators’ decisions will be set aside only in very unusual circumstances. See Oxford 
Health Plans, LLC v. Sutter, 569 U.S. 564, 569 (2013) (“Only if the arbitrator acts outside the 
scope of his contractually delegated authority”—issuing an award that simply reflects his own 
notions of economic justice rather than drawing its essence from the contract—may a court 
overturn his determination.” (brackets and internal quotation marks omitted)). 

 
The particular language the parties must use to meet the “clear and unmistakable” standard has 
not been addressed by the Supreme Court. In Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 
63(2010), an arbitration agreement expressly provided that: 

 
The Arbitrator, and not any federal, state, or local court or agency, 
shall have exclusive authority to resolve any dispute relating to the 
interpretation, applicability, enforceability or formation of this 
Agreement including, but not limited to any claim that all or any part 
of this Agreement is void or voidable. 

 
Id. at 66 (alteration and internal quotation marks omitted). Because the party challenging the 
award admitted that the delegation provision contained "clear and unmistakable" language 
reflecting an intent to "arbitrate arbitrability issues,” the Court accepted it as an effective 
delegation under First Options. Id. The Court observed that, when a party to an arbitration 
agreement fails to challenge a provision delegating issues of arbitrability to an arbitrator, courts 
“must enforce [the agreement] under §§ 3 and 4 [of the FAA], leaving any challenge to the 
validity of the [a]greement as a whole for the arbitrator.” Id. at 67. Rent-A-Center thus sheds no 
light on the particular language that must be used to satisfy First Options. 

 
 
 
 

4 



 

Copyright © 2020 by the International Institute for Conflict Prevention and Resolution (CPR). All rights reserved. 

 

 

 

 
 
iii. Delegation by incorporation of standard institutional rules 

 
More recently, a debate has arisen over whether arbitration agreements that adopt standard 
institutional rules allowing arbitrators to decide their own jurisdiction satisfy the First Options 
test and constitute effective delegations. Incorporation of institutional rules in arbitration 
agreements is commonplace. The model clauses of all major arbitral institutions allow for the 
parties’ arbitration agreement to adopt their rules by reference. For example, Model Clause A of 
the International Institute for Conflict Prevention and Resolution Rules for Administered 
Arbitration (effective March 1, 2019) (“CPR Rules”) provides : “Any dispute . . . shall be finally 
resolved by arbitration in accordance with the [CPR] . . . Rules for Administered Arbitration. . . 
.” Contracting parties almost invariably follow this practice. Significantly, the standard rules of 
all major arbitral institutions confer on arbitrators the authority to determine their own 
jurisdiction. Rule 8.1 of the CPR Rules for Administered Arbitration, for example, states in part 
that “[t]he Tribunal shall have the power to hear and determine challenges to its jurisdiction, 
including with respect to the existence, validity or scope of the arbitration agreement.” Rule 9(a) 
of the American Arbitration Association’s Commercial Arbitration Rules & Mediation 
Procedures (2019) (“AAA Rules”) provides: “The Arbitrator shall have the power to rule on his 
or her own jurisdiction including any objections to the existence, scope, or validity of the 
arbitration agreement.” See also Rule 11(b), JAMS Comprehensive Arbitration Rules & 
Procedures (2014) (“JAMS”). 

 
Federal courts of appeals have been unanimous in holding that language of the kind contained in 
CPR Administered Rule 8.1 (above), when incorporated by reference into arbitration agreements 
through wholesale adoption of a set of standard rules, constitutes “clear and unmistakable” 
evidence under First Options that the parties in fact intended to delegate the primary authority to 
determine questions of arbitrability to arbitrators. See, e.g., WasteCare Corp. v. Harmony 
Enters., Inc., 822 F. App'x 892, 895-96 (11th Cir. 2020) (per curiam) (finding that incorporation 
of arbitral rules alone “serves as a clear and unmistakable delegation of questions of arbitrability 
to an arbitrator”); Blanton v. Domino’s Pizza Franchising LLC, 962 F.3d 842, 846 (6th Cir. 
2020) (“every one of our sister circuits to address the question—eleven out of twelve by our 
count—has found that the incorporation of the AAA Rules (or similarly worded arbitral rules) 
provides ‘clear and unmistakable’ evidence that the parties agreed to arbitrate ‘arbitrability.’”  
See also Dish Network LLC v. Ray, 900 F.3d 1240, 1246 (10th Cir. 2018); Oracle Am., Inc. v. 
Myriad Grp., 724 F.3d 1069, 1074–75 (9th Cir. 2013); Green v. SuperShuttle Int’l, Inc., 653 F.3d 
766, 769 (8th Cir. 2011); Contec Corp. v. Remote Sol. Co., 398 F.3d 205, 208 (2d Cir. 2005). A 
few have emphasized that, particularly as among sophisticated parties, adopting standard 
institutional rules should be understood to mean that they have agreed to arbitrate arbitrability. 
See Simply Wireless, Inc. v. T-Mobile US, Inc. 877 F.3d 522, 528 (4th Cir. 2017) (applying 
holding to “the context of a commercial contract between sophisticated parties”), cert denied, 
139 S. Ct. 915 (Jan. 14, 2019); Brennan v. Opus Bank, 796 F.3d 1125, 1131 (9th Cir. 2015) 
(same).  There are a few decisions questioning incorporation. In Healthplancrm, LLC v. AvMed, 
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Inc., 458 F. Supp. 3d 308, 313-14 (W.D. Pa. 2020) the court rejected “the notion that 
incorporation of AAA rules always operates as a ‘clear and unmistakable’ delegation of that 
authority.” Some state courts have squarely rejected incorporation, or have issued conflicting 
decisions.  For example, in Doe v. Natt,    So.3d   , No. 2D19-1383, 2020 WL 1486926, at *7 
(Fla. Dist. Ct. App. Mar. 25, 2020), a Florida court of appeals rejected the incorporation theory 
but conceded that other Florida appellate courts had adopted the theory and that its ruling “may 
constitute something of an outlier.” Cf. Client Solutions, LLC v. Ossello, 367 P.3d 361 (Mont. 
2016) (rejecting the implied delegation theory); Flandreau Pub. Sch. Dist. #50-3 v. G.A. Johnson 
Constr., Inc., 701 N.W.2d 430 (S.D. 2005) (same). 

 
iv. Position of The American Law Institute’s Restatement of the U.S. Law of International 

Commercial and Investor-State Arbitration 
 
In May 2019, the American Law Institute (“ALI”) approved and adopted the Restatement of the 
U.S. Law of International Commercial and Investor-State Arbitration (the “Restatement”). In 
Section 2.8, the Restatement concludes that incorporation of institutional rules with language 
similar to CPR’s does not constitute “clear and unmistakable” evidence, as required by First 
Options, that the parties intended to arbitrate arbitrability. Moreover, the Restatement maintains 
that courts have misinterpreted the import of standard arbitral rules allowing arbitrators to decide 
their own jurisdiction. In the Restatement’s view, this kind of language simply reflects the 
traditional “competence-competence” principle that arbitrators are empowered to resolve 
challenges to their own jurisdiction that arise during the arbitral proceedings. Consequently, they 
do not need to suspend the proceedings and await a court determination of arbitral jurisdiction. A 
competence-competence clause thus avoids the delay and expense that might otherwise ensue 
whenever a jurisdictional challenge was made during the arbitral proceedings. The Reporters’ 
Notes explain, however, that a competence-competence clause cannot be properly understood as 
divesting the courts of the ultimate authority to determine arbitrability. In other words, it does 
not confer on arbitrators the exclusive authority to determine arbitrability. Restatement of U.S. 
Law of International Commercial and Investor-State Arbitration § 2.8 cmt. b, reporters n. b (iii) 
(Am. Law Inst. 2019). 

 
The Restatement concludes that the federal appellate court decisions have been incorrect in 
holding that the incorporation by reference of standard arbitral rules containing “competence- 
competence” clauses constitutes “clear and unmistakable” evidence that the parties intended to 
arbitrate arbitrability. In the Restatement’s view, an effective delegation requires that the parties, 
in their arbitration agreement or the rules they adopt, expressly give the tribunal primary 
authority over these issues and, further, expressly foreclose judicial consideration of those 
defenses to the enforcement of the agreement. Id. § 2.8 cmt. b, 2.9 cmt. f. 

 
Expanding on the Restatement’s criticisms, its Chief Reporter, Professor George A. Bermann, 
has noted that competence-competence provisions are ubiquitous and have become, for all 
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practical purposes, “boiler-plate.” For this reason as well, he has explained, it is inappropriate to 
treat them as “clear and unmistakable” evidence of the parties’ intent to override the strong 
presumption in favor of judicial authority to determine arbitrability. Doing so would reverse the 
basic presumption under First Options and make judicial determination the exception rather than 
the rule. See Brief of Amicus Curiae Professor George A. Bermann in Support of Cross- 
Petitioner, Archer & White Sales, No. 19-1080. According to this view, divesting the parties of a 
meaningful right to access the courts on questions of arbitrability, on the basis of boiler-plate in 
institutional rules incorporated by reference into arbitration agreements, would be unfair and 
contrary to the reasonable expectations of the parties. See First Options, 514 U.S. at 945 
(cautioning against an interpretation that “might too often force unwilling parties to arbitrate a 
matter they reasonably would have thought a judge, not an arbitrator, would decide.”). 

 
v. The Supreme Court’s Decision in Henry Schein, Inc. v. Archer & White Sales, Inc. 

 
In Henry Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524 (2019), the Supreme Court 
ruled that, assuming the parties have contracted to submit the question of arbitrability to 
arbitrators, courts must enforce that contractual choice even if the claim of a right to arbitration 
is “wholly groundless.” The Court did not reach the delegation issue, but instructed that “[o]n 
remand, the Court of Appeals may address that issue in the first instance, as well as other 
arguments that Archer and White has properly preserved.” Henry Schein, Inc., 139 S. Ct. at 531. 

 
On remand, the Fifth Circuit held that, under Circuit precedent, incorporation of AAA Rules was 
generally sufficient to meet the “clear and unmistakable” evidence test, but noted that the 
language of the arbitration agreement at issue had a carve-out for injunctive relief (as well as 
intellectual property disputes). According to the Fifth Circuit, the carve-out precluded a finding 
of a “clear and unmistakable” agreement to arbitrate, despite incorporation of the AAA Rules. 
See Archer & White Sales, Inc. v. Henry Schein, Inc., 935 F.3d 274, 278 (5th Cir. 2019). 

 
The case then returned to the Supreme Court on cross-petitions for certiorari. On June 15, 2020, 
the petition was granted and the cross petition denied. Archer & White Sales, Inc. v. Henry 
Schein, Inc., 935 F.3d 274 (5th Cir. 2019), cert. denied, 2020 WL 3146709 (U.S.), and cert. 
granted sub nom. Henry Schein, Inc. v. Archer & White Sales, Inc., 2020 WL 3146679 (U.S. 
June 15, 2020). 

 
In denying the cross-petition, the Court declined to hear the incorporation argument. The issue 
the Court granted the petition to decide is: “Whether a provision in an arbitration agreement that 
exempts certain claims from arbitration negates an otherwise clear and unmistakable delegation 
of questions of arbitrability to an arbitrator.” The issues the Court declined to decide are: (1) 
“Whether an arbitration agreement that identifies a set of arbitration rules to apply if there is 
arbitration clearly and unmistakably delegates to the arbitrator disputes about whether the parties 
agreed to arbitrate in the first place”; and (2) “Whether an arbitrator or a court decides whether a 
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nonsignatory to an arbitration agreement can enforce the arbitration agreement through equitable 
estoppel.” 

 
The Supreme Court, therefore, has again declined to provide guidance on what language is 
required to clearly and unmistakably delegate questions of arbitrability to the arbitral tribunal. 
Despite uniformity in decisions from the federal courts of appeals, the question regarding the 
effect of incorporating by reference arbitral rules into agreements may be far from settled. While 
the Court did not reach this issue in the first go round in Schein, at oral argument several Justices 
expressed interest in the question of whether the First Options test of “clear and unmistakable” 
evidence is satisfied by incorporating institutional rules allowing arbitrators to determine their 
own jurisdiction. See Brief of Professor George A. Bermann as Amicus Curiae in Support of 
Cross-Petitioner at 5–6, Archer & White Sales, Inc. v. Henry Schein, Inc., No. 19-963 (Oct. 19, 
2020) (citing transcript of oral argument).  The incorporation argument has already come up 
during the briefing in this case, which was to be expected since the efficacy of incorporation as a 
manifestation of intent is a necessary antecedent to the question on which certiorari was granted. 
Schein has been calendared for oral argument on December 8, 2020, with a decision expected 
sometime before the end of the term in June 2021. Despite denial of the cross-petition, the 
Court’s ruling may very well address the incorporation issue. 

 
In the meantime, as explained below, the proposed CPR model clauses will give drafters the 
opportunity to make their desires clear and unmistakable when it comes to whether the arbitral 
tribunal or the court should decide gateway questions of arbitrability. 

 
vi. CPR Model Clauses for assigning primary decisional authority over gateway 

jurisdictional issues to arbitral tribunals or courts 
 
Given the current lack of definitive guidance from the Supreme Court, and in light of the 
position taken by the Restatement, there is considerable uncertainty as to whether arbitration 
agreements that adopt standard institutional rules by reference will ultimately be held to be an 
effective means of delegating gateway jurisdictional issues to arbitral tribunals. Moreover, 
whether to commit the authority to resolve such issues primarily to arbitral tribunals or courts is 
undoubtedly an important decision, and it goes without saying that the parties should be aware 
that they are making that choice and of the consequences of their decision before giving consent. 
Whether that is presently the case in light of the common practice of contracts’ adopting 
institutional rules by reference has been called into question. What is plain, however, is that the 
Supreme Court has held that the default presumption is that courts are to resolve threshold 
jurisdictional issues, which it has said is based on the likely expectations of the contracting 
parties, and that this presumption can be overcome only by “clear and unmistakable” evidence 
that the parties in fact intended to do so. 
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In response to this situation, CPR has developed two Model Clauses for inclusion in the parties’ 
arbitration agreement that address the Restatement’s concerns. The Clauses offer the parties two 
alternatives. They can elect either, on the one hand, to delegate to arbitral tribunals the primary 
authority for deciding questions of arbitrability or, on the other, to reaffirm the default 
presumption that courts have that primary authority. Both Clauses express the parties’ intent in 
“clear and unmistakable” terms and thus comply with First Options. 

 
a. Delegation to Arbitral Tribunals 

 
Clause A, the first alternative, delegates to “the arbitral tribunal, and not the courts, the primary 
responsibility to hear and determine challenges to the jurisdiction of the arbitral tribunal.” In 
accordance with First Options and the Restatement, the clause makes “clear and unmistakable” 
the parties’ intent to assign to arbitrators the primary authority to decide their own jurisdiction. It 
states that arbitrable tribunals “shall” have this responsibility, meaning that its exercise is 
mandatory and not merely permissive. By also expressly precluding the courts from exercising 
that decisional authority (i.e., “and not the courts”), it undeniably manifests an intent to foreclose 
independent judicial review of the arbitral tribunal’s arbitrability finding on a post-award basis. 
The intent of Clause A is to make the tribunal’s decision on arbitrability final and unreviewable 
to the fullest extent possible under the law. That decision may be set aside only in very limited 
circumstances. As the Supreme Court has held, where the parties have delegated primary 
responsibility for deciding a gateway issue to arbitrators, the arbitrators’ determination is not to 
be disturbed unless it can fairly be described as baseless. See Oxford Health Plans, 569 U.S. at 
569; Henry Schein, Inc., 139 S. Ct. at 530 (“Just as a court may not decide a merits question that 
the parties have delegated to an arbitrator, a court may not decide an arbitrability question that 
the parties have delegated to an arbitrator.”). 

 
Extrapolating from Rent-A-Center, some litigants have argued that for a delegation clause to 
constitute “clear and unmistakable” evidence of an intent to arbitrate arbitrability, it must 
expressly grant “exclusive” authority to arbitrators and foreclose decision-making power by 
courts. Cf. Healthplancrm, 458 F. Supp. 3d 308 (delegation effective where arbitration 
agreement provided that any disputes were to be resolved “exclusively” by binding arbitration 
under the AAA rules). Using the word “exclusive” in a delegation clause, however, is imprecise 
and likely to create confusion; courts always retain jurisdiction at the back end to review an 
award in accordance with the FAA, albeit in narrow circumstances. See 9 U.S.C. § 10(a)(2)–– 
10(a)(4).  The Supreme Court has made it clear that the statutory grounds for vacating or 
modifying an agreement under the FAA cannot be supplemented or eliminated by contract. Hall 
Street Assocs. v. Mattel, Inc., 552 U.S. 576 (2008). Consequently, delegation to arbitrators of 
arbitrability questions can have an expansive reach but can never be truly “exclusive.” Moreover, 
the word “primary” has a defined and well understood meaning under the Supreme Court’s 
jurisprudence on this subject. Using the word “primary” constitutes “clear and unmistakable” 
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evidence of an intent to delegate to arbitrators, to the fullest extent permitted by law, the power 
to decide arbitrability. 

 
Some parties may prefer this delegation of arbitrability questions to arbitrators because they 
believe it makes the dispute resolution process more efficient and expeditious by eliminating or 
greatly circumscribing judicial review and avoiding potentially costly litigation over the issues 
already decided by the arbitral tribunal. Parties may also view arbitral tribunals, particularly 
those whose members are selected from rosters of major arbitral institutions, as generally being 
as competent as courts to decide jurisdictional issues. This may be especially true where the 
jurisdictional issue relates to whether a given claim falls within the scope of an arbitration 
agreement and is thus akin to contract interpretation as to which an arbitral tribunal’s decision on 
the merits is unreviewable for all practicable purposes. 

 
b. Allocation to Courts 

 
Clause B, the second alternative, allocates “to courts, and not the arbitral tribunal, the primary 
responsibility to hear and determine challenges to the jurisdiction of the arbitral tribunal.” It thus 
adopts the default presumption under First Options that courts have the primary responsibility 
for determining whether the parties consented to arbitral jurisdiction. Courts are empowered to 
make that determination before or after the arbitration, in both instances under the same de novo 
standard. Even in the context of post-award review, courts will decide arbitral jurisdiction 
independently, without deference to the arbitral tribunal’s finding. At the same time, the Clause 
retains the competence-competence principle that arbitrators have authority to rule on challenges 
to their own jurisdiction that arise in the course of proceedings and do not have to suspend those 
proceedings and await a court ruling in the event of a jurisdictional challenge. But any finding by 
the arbitral tribunal on gateway jurisdictional issues will ultimately be reviewable de novo by the 
courts. 

 
Some parties may prefer this approach because it preserves the parties’ right of access to the 
courts and ensures an independent judicial determination, both on the enforcement of the 
arbitration agreement and on a challenge to the award, of whether they consented to arbitration. 
It also accords with what the Supreme Court has said is the likely expectation of the parties. 
Parties may also feel more confident in the ability of courts to decide jurisdictional issues. 

 
*** 

 
Under both of the Clauses, the parties will be making an explicit decision on the allocation of 
decisional authority between courts and the arbitral tribunal with regard to questions of arbitral 
jurisdiction. These provisions thus respond to the concerns expressed by the U.S. Supreme Court 
and the ALI Restatement and would seem to satisfy the requirements of First Options that the 
parties manifest their intent clearly and unmistakably. 

 

10 



 

Copyright © 2020 by the International Institute for Conflict Prevention and Resolution (CPR). All rights reserved. 

 

 

 

 
 
 

Of course, use of either Clause is entirely purely elective. Some parties may be satisfied that the 
case law developed by federal courts of appeals makes it evident that incorporation of standard 
arbitral rules is an effective delegation to arbitral tribunals and that the U.S. Supreme Court is 
unlikely to disturb that apparent consensus. Others may conclude that the Restatement is 
persuasive authority and that the U.S. Supreme Court may agree with it. Still others may prefer 
to use the clauses in order to ensure that the parties are making a deliberate and informed choice 
regarding which forum will decide questions of arbitrability. CPR does not believe that the 
parties’ mere failure to adopt either of the Clauses speaks to their intent regarding the subject of 
delegation or is evidence of the meaning of Rule 8.1 of the CPR Rules for Administered 
Arbitration. 

 
Neither of the Clauses addresses or affects the allocation of primary responsibility for deciding 
challenges to the enforceability of arbitration agreements with respect to non-gateway issues. 
These issues typically encompass defenses to the enforcement of arbitration agreements based on 
waiver, statute of limitations, failure to satisfy conditions precedent, and res judicata or collateral 
estoppel. Non-gateway issues are presumptively allocated to arbitrators to decide. See Howsam 
v. Dean Witter Reynolds, Inc., 537 U.S. 79 (2002); Moses H. Cone Mem’l Hosp. v. Mercury 
Constr. Corp., 460 U.S. 1, 25 (1983). Under both of the Clauses, arbitrators’ findings on non- 
gateway challenges to the enforceability of arbitration agreements will continue to be reviewed 
by courts on a post-award basis in the same manner as other awards, i.e., deferentially, and will 
be set aside only in narrow circumstances. See, e.g., 9 U.S.C. § 10 (award procured by 
corruption, fraud or undue means; arbitrators exceeded their powers). 

 
 
vi. Amenability of specific kinds of gateway jurisdictional issues to delegation 

 
Even with a delegation clause that satisfies the “clear and unmistakable” evidence standard of 
First Options, the question remains whether the specific arbitrability question at issue is, by its 
nature, amenable to delegation. In general, gateway arbitrability questions fall into one of four 
categories: (1) whether an arbitration agreement was formed; (2) whether the agreement applies 
to non-signatories; (3) whether the agreement is valid; and (4) whether the dispute falls within 
the scope of the arbitration agreement. 

 
a. Whether an arbitration agreement was formed 

 
The weight of authority indicates that parties cannot validly delegate to arbitrators the primary 
responsibility for determining whether an arbitration agreement exists. See Henry Schein, Inc., 
139 S. Ct. at 530 (“To be sure, before referring a dispute to an arbitrator, the court determines 
whether a valid arbitration agreement exists.” See 9 U.S.C. § 2. The rationale behind this position 
is that if the very existence of an arbitration agreement is challenged, the responsibility for 
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resolving that dispute cannot logically be placed in the hands of a body whose authority depends 
on the existence of that agreement. 

 
b. Whether the arbitration agreement applies to non-signatories 

 
The lower federal courts and state supreme courts are divided on whether the parties can validly 
delegate to arbitrators the application of the arbitration agreement to non-signatories. The Sixth, 
Ninth, Tenth and Federal Circuits, and the Texas Supreme Court have held that even with 
otherwise valid delegation language, the court must decide whether a non-signatory can invoke 
an arbitration agreement. See, e.g., In re Automotive Parts Antitrust Litigation, 951 F.3d 377 (6th 
Cir. 2019); Jody James Farms, JV v. Altman Grp., 547 S.W.3d 624, 632 (Tex. 2018). The First, 
Fifth, and Eighth Circuits and the Alabama Supreme Court have ruled that this is an issue for the 
arbitrator to decide. See, e.g., Apollo Compt. v. Berg, 886 F.2d 469, 473–74 (1st Cir. 1989) (“By 
contracting to have all disputes resolved according to the Rules of the ICC,” the parties clearly 
and unmistakably agreed that “[t]he arbitrator should decide whether a valid arbitration 
agreement existed between [the plaintiff] and the [non-signatory] defendants under the terms of 
the contract between [the signatories]”); Eckert/Wordell Architects, Inc. v. FJM Props. of 
Willmar, LLC, 756 F.3d 1098, 1100 (8th Cir. 2014). The issue becomes more complicated where 
a party seeks to bind the non-signatory to the arbitration agreement under principles of agency, 
assumption, piercing the corporate veil and estoppel. See, See, e.g., Cerner Middle E. Ltd. v. 
iCapital, No. 3:16-cv-01631-YY, 2017 WL 3671361 (D. Ore. Mar. 27, 2017) (whether non- 
signatory was bound by arbitration clause was for the court to decide), rev’d and remanded, 939 
F.3d 1016 (9th Cir. 2019). 

 
c. Whether the arbitration agreement is valid 

 
The ability to delegate issues relating to the validity of the arbitration agreement is unclear. For 
example, in Spacil v. Home Away, Inc., No. 2:19-CV-00983-GMN-EJY, 2020 WL 184985 (D. 
Nev. Jan. 13, 2020), the court concluded that, even with a delegation clause, the issue of 
unconscionability under state contract law principles is for the court to decide (citing Gingras v. 
Think Fin., Inc., 922 F.3d 112, 126 (2d Cir. 2019), cert. denied sub nom. Sequoia Capital 
Operations, LLC v. Gingras, 140 S. Ct. 856 (2020); Brice v. 7HBF No. 2, Ltd., No. 19-cv-01481, 
2019 WL 5684529, at *3 (N.D. Cal. Nov. 1, 2019)). The Supreme Court in Rent-A-Center also 
dealt with the issue of unconscionability but, in the absence of a challenge to the delegation 
provision, treated it as valid and enforceable. In the similarly named, subsequent case of Rent-A- 
Center v. Ellis, 827 S.E.2d 605 (W. Va. 2019), the court found that unconscionability had been 
validly delegated to the arbitrator, where the language clearly and unmistakably provided: “The 
Arbitrator, and not any federal, state, or local court or agency, shall have exclusive authority to 
resolve any dispute relating to the interpretation, applicability, enforceability or formation of this 
Agreement including, but not limited to, a claim that all or any part of this Agreement is void or 
voidable.” Id. at 614 (internal quotation marks omitted). The Reporters Notes to the Restatement 
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state that it is reasonable to assume that if unconscionability challenges are delegable, so too are 
other challenges to the validity of an arbitration agreement. Restatement of U.S. Law of 
International Commercial and Investor-State Arbitration § 2.8 cmt. b, reporters n. b (iii). 

 
d. Whether a given dispute falls within the scope of the arbitration agreement 

 
There appears to be a consensus that parties can validly delegate to arbitrators the primary 
authority to determine whether a given dispute falls within the scope of an arbitration agreement. 
Since resolving such questions essentially entails contract interpretation, it is reasonable to 
conclude that decisional authority should reside with arbitrators. 

 
 

* * * 
 
The extent to which specific issues are validly delegable to arbitrators is not a matter of contract 
but of the federal or state law applicable to the arbitration agreement. CPR’s Model Clauses, 
therefore, do not take a position on the scope of a valid delegation and what particular 
arbitrability issues may properly be delegated to arbitrators for resolution. These are, of course, 
matters for the parties to consider in each case, in light of prevailing law. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

13 


	CPR Model Clauses for Allocating Responsibility for Determining Arbitrability
	CPR Model Clauses: Alternatives A and B
	Alternative B: Primary Responsibility Allocated to the Court
	Commentary on Model Clauses for Allocating Responsibility for Determining Arbitrability.

